
FAMILY LAW FOR WOMEN IN ONTARIO

Domestic 
Contracts

All Women. One Family Law.
Know your Rights.
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2 DOMESTIC CONTRACTS

Canadian Council of Muslim Women (CCMW)

has prepared this information to provide

Muslim women with basic information about

family law in Ontario as it applies to Muslim

communities. We hope to give answers to 

key questions about whether Muslim family

laws can be used to resolve family law

disputes in Canada. 
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Domestic Contracts

This booklet is meant to give you a basic

understanding of legal issues. It is not a substitute

for individual legal advice and assistance. If you are

dealing with family law issues, get legal advice as

soon as possible to protect your rights. For more

information about how to find and pay for a family

law lawyer, see FLEW’s booklet on “Finding Help

with your Family Law Problem” on FLEW’s website at

www.onefamilylaw.ca. 

Domestic contracts are legal 

agreements about intimate

relationships. Marriage contracts,

cohabitation agreements and 

separation agreements are different

kinds of domestic contracts. You can 

use domestic contracts to set out

certain terms for your relationship. 

You can also use a domestic contract 

to agree on your and your spouse’s

rights and responsibilities in case your

relationship ends.
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Domestic contracts are not legal

unless they are in writing. Both you and

your spouse must sign the contract in

front of a witness. To change anything in

the contract, or to end the contract, you

must follow the same rules: it must be in

writing and both of you must sign in front

of a witness. 

Types of domestic contracts
Marriage contract:
You and your spouse can make a

marriage contract before or after you

get married. If you prepare it before 

you get married, it could be called a 

pre-nuptial agreement.

A marriage contract can say

· how you want to organize some

things in your relationship, (for

example, you can agree that you

will keep your finances separate); 

· what you will do if your marriage

ends (for example, how to divide

property and how much support

one of you will pay to the other). 

4 DOMESTIC CONTRACTS

Domestic contracts can take away

important rights. They can take away

your property rights and your right to

support. Talk to a lawyer before

you sign any kind of domestic

contract.
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You could also decide in a marriage

contract that neither of you will claim

spousal support in the event of divorce. 

A marriage contract cannot say

anything about custody and access

for your children. Custody, access

and child support can only be

decided after you and your spouse

separate. 

Family property and marriage contracts

If you are married to your partner, you

have the right to share in the value of

your family property, including the home

where you live. This home is called the

matrimonial home. 

Be very careful. You could give up

something that will affect your future. 

The law says that you and your

spouse have an equal right to live in your

family home. The law also says that one

of you cannot sell or mortgage your

home without getting permission from

the other. Marriage contracts cannot

change these rights.

Marriage contracts can be used to get

around one very important right dealing

with your family home. The law says that

both you and your spouse have the right

to half of the value of your family home.

The value of your home is shared along

with the other assets and debts when

you separate. This is true no matter who
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owns the home and who paid for it. It is

also true even if one of you owned the

home before you got married. Your

spouse may ask you to sign a marriage

contract that says that the value of the

home or other property will not be

shared, or that your share will be an

amount that is less than it should be.

The law allows marriage contracts to

say this.

A Muslim marriage contract

(sometimes called nikahnameh, aqd

al-zawáj or aqd) could be considered a

marriage contract if it meets the

requirements for a legal domestic

contract (signed by both you and your

spouse in front of a witness). The rules

about what things can be dealt with in a

Muslim marriage contract are the same.

This means a nikahnameh can be used 

to get around the special rights about the

matrimonial home, as discussed above.

Any clause dealing with custody (“the

father will get custody of his sons when

they reach the age of 6 years old”) is not

enforceable. Even if a woman signed 

a nikahnameh that says her husband

gets custody, she can go to court to

decide custody and access. 
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Cohabitation Agreement
A cohabitation agreement is like a

marriage contract, but it is for people

who live together without being married.

Cohabitation agreements can talk

about the same kinds of issues as

marriage contracts. A cohabitation

agreement cannot say anything about

custody, access or child support. These

issues can only be decided after you

separate. 

It is very important to know that

family law about property does not

apply to common-law spouses. When a

common-law couple separates, the home

that they lived in belongs to the person

whose name is on the title.

If you and your spouse signed a

nikahnameh or aqd and married in a

religious ceremony but not a civil

ceremony as required by provincial law 

in Canada, your agreement would likely

be considered a cohabitation agreement.

If you and your spouse entered into a

“lesser contract marriage” (the mutah,

urfi or sirri marriages), your agreement

might also be considered a cohabitation

agreement for the purposes of Canadian

law. If you are considering entering into

such an agreement, you should seek

legal advice. 
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Separation Agreement
A separation agreement is another

kind of domestic contract. You can use a

separation agreement to decide how to

deal with issues when you and your

spouse separate. You can have a

separation agreement if you were

married or if you lived in a common law

relationship. A separation agreement can

talk about custody and access for

children, financial support, and how

property will be divided. 

You and your spouse may choose to

use a separation agreement to resolve

these issues because:

· negotiating an agreement can be

quicker and less stressful than

going to court;

· you can control what is in your

agreement;

· you and your spouse may be more

likely to follow the agreement

because you chose what to put 

into it.
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Women are often pressured into

giving up claims for support or to the

mahr in separation agreements in

exchange for the promise that the

husband will give the wife a religious

divorce. Be very careful about agreeing

to these terms as the courts cannot force

your husband to give you a religious

divorce if he does not keep his promise.

Always get legal advice before

signing a separation agreement. 

How are domestic contracts
enforced?
You can file your domestic contract with

the court. If you do, it will be enforced as

if it was a court order. You should file

your contract, in case there is a problem

in the future. The court will not review

the contract unless you or your spouse

challenge it. 

Most of the time, courts will enforce

what is in a domestic contract. Get legal

advice before you sign a domestic

contract. Make sure you understand what

is in the agreement. Make sure you

understand how your rights in the agree-

ment are different from your rights under

the law. A lawyer can also help you find out

if you have all of the information about

your spouse’s finances you need to decide

whether the agreement is right for you.
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Sometimes couples include terms in

separation agreements that are outside

the scope of Canadian family law. For

example, there may be terms about

getting a religious divorce, or enforcing

religious or cultural customs. In most

cases, Canadian family law cannot help

you to enforce these kinds of terms. At

least one Ontario court has ruled that a

mahr is not a civil contract and therefore

cannot be enforced by the court. More

recently, Canada’s highest court allowed

a Quebec woman to sue her ex-husband

for failing to give her a Get, a Jewish

divorce, when he had promised to do so

in their separation agreement. However,

the court was clear that it could not force

the husband to give the Jewish divorce;

rather it could only give her money to

make up for his failure to honour their

agreement. This is a very new case and it

is not clear to what extent Muslim women

in Ontario may be able to rely on it for

assistance. 
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Even though Canadian family law

cannot force your husband to grant you a

religious divorce, it does say that spouses

cannot use religious divorce to try to get

their way in family law negotiations. If

your ex-spouse tries to stop you from

getting remarried within your faith

community, the court may refuse to deal

with his family law application or may

decide that he cannot defend himself in

the family proceeding. The court can also

overrule a divorce settlement if it learns

that your spouse got what he wanted in

the divorce by threatening to stop you

from getting remarried in your religious

community. 
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Will the courts change an
unfair contract?
If you want to challenge something in

your domestic contract, you must apply

to the court. You should know that courts

do not like to interfere with these

agreements. The courts will not change a

contract just because it gives you less

than you would get under family law. You

are more likely to succeed in challenging

the agreement if you can show that:

· your spouse was not honest about

his financial situation; 

· you were pressured into signing the

contract;

· the agreement is extremely unfair. 
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Courts don’t usually change what

contracts say about dividing property.

They are a little more likely to change

what a contract says about spousal

support. If your situation is worse than it

was when the contract was signed, the

court may be more likely to change the

agreement.

When a domestic contract is

challenged, the court may decide that

one part of the contract should be taken

out. If that section is a key part of the

contract, the court may decide that the

whole agreement is not legal. In that

case, you and your spouse can make a

new agreement or, if you cannot agree,

you can ask the court to help you deal

with these issues. 
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Case Scenarios:
1. Ismael and Amna enter into a

nikahnameh agreement just before they

get married. Their agreement says that if

they divorce, Amna will give sole custody

of any children to Ismael. In exchange,

he promises that he will not object to a

religious divorce or seek repayment of

the mahr. Is their agreement

enforceable?

Answer: A marriage contract cannot

deal with issues of custody. Amna is free

to ask the court to give her custody of

the children. The court must consider the

“best interests of the children” in making

any decisions about custody and access

arrangements. This is a legal test with

many considerations. The court is

unlikely to want to deal with the question

of whether the mahr should be repaid as

Ontario courts are usually very reluctant

to intervene in matters of religious law or

custom.
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2. Mustafa and Miriam have separated.

Miriam’s father negotiates and signs a

separation agreement on behalf of his

daughter with Mustafa. The agreement

states that Miriam will give back the

mahr in exchange for a religious divorce.

Is this agreement valid and enforceable? 

Answer: This agreement is not

enforceable as a separation agreement

because Miriam did not sign it. 

Even if the agreement was a valid

domestic contract, being forced to give

up the mahr in order to get a religious

divorce may not be enforceable. 
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This booklet is made possible by Family Law

Education for Women (FLEW), a public legal

education project funded by the government of

Ontario. FLEW’s goal is to provide information to

women about their family law rights in Ontario.

FLEW has also produced materials on the following

topics: Alternative dispute resolution; custody and

access; child protection; child support; criminal and

family law; domestic contracts; family law

arbitration; family law issues for immigrant, refugee

and non-status women; marriage and divorce;

finding legal assistance in family law; property

division and spousal support, For information about

materials available in other languages and formats,

please see/visit www.onefamilylaw.ca and

www.undroitdefamille.ca. 

This booklet is available in multiple languages. Please see www.onefamilylaw.ca for more information.

You can also find additional materials on the website to help you understand your family law rights.

Canadian Council of Muslim Women
www.ccmw.com
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5020_CCMW_DC_v5.qxd:FLEW  4/17/09  3:54 PM  Page 16


